
STATE OF }TEtr, YORK
STATE TAX COMHISSION

In the l,latter of the Petition

of

FRED BERGER

State of New York
County of Albany

Linda Wilson , being duly sworn, deposes and says that

she is an employee of the Departrnent of Taxation and Finance, over 18 years of

agel and that on the l2thday of August , L97L, she served the within

Notice of Decision (or Determination) by (certified) maLl upon FRED BERGER

(representatlve of) the petitloner in the wlthin

proceedingt by enclosing a true copy thereof in a seeurely sealed postpatd

wrapper addressed as follows: Fred Berger
138 Haven Avenue
New York, New York 10032

and by depostting same enclosed in a postpald properly addressed r*rapper ln a

(post office or official deposltory) under the exclugive care and custody of

the tlnited States Post Office Department withln the State of New York.

Ttrat deponent further says that the safd addressee ie the (representatl.ve

of) petltloner herein and that the address set forth on said wrapper is the lact

known address of the (repreeentatlve of the) petitLoner.

For a Redetenninatioq of a Deficiency or
a Refund e6 Personal Income :
Taxes under Arttcle(s, 22 of the
Tax Law for the (year(s) L967 and 1969.

Sworn to before me this

12th day of August r L97L.
.. .T; J| - . v//?/-71J1_/A)

ATFIDAVIT OP MAITINC
OF IIOTICE OF DECISION
BY (CERTTPTED) r{art
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

FRED BERGER
: DECISION

for Redetermination of Defj-ciency or
for Refund of Personal Income Taxes :
under Art icle 22 of the Tax Law for
the Years L967 and 1968. :

:

Pet i t ioner ,  Fred Berger ,  has f i led a pet i t ion for  redetermina-

t ion of deficiency or for refund of personal income taxes under

ArtLcLe 22 of the Tax Law for the years L967 and 1968. (Fi le

#13 -1921744)  .

A formal hearing was held before Paul B. Coburn, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  B0 Centre

Street ,  New Yorke New Yorkr  on November 17,  L97O, Et t  10:45 A.M.

Petit ioner appeared pro se. The Income Tax Bureau appeared by

Edward  H .  Bes t ,  Esq . ,  (So lomon  S ies ,  Esq . ,  o f  Counse l ) .

FINDINGS OF FACT

1.  Tr io  Coat  Co.r  Inc.  was a corporat ion doing business in

New York State unti l  on or about February 25, 196&wtren it  f i led an

assignment for the benefit  of creditors. I t  f i led Employer's Semi-

Annual Return of New York State Personal Income Tax Withheld

for the second semi-annual period of L967 and for the period from

January 1,  1968,  to  February 28,  1958.  A check in  the sum of

$185.80 was enclosed witb the return for the second semi-annual

period of L967. They were mailed by the corporation to the Income
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Tax Bureau on January 31, 1968. The corporate bank account was

closed by pet i t ioner ,  Fred Bergerr  pr ior  to  the check 's  presenta-

tion for payment. fhe check was returned unpaid. No payment

of the tax withheld was made with the return for the period

from ,January 1, 1968, to February 28, 1968. The corporation

is  present ly  insolvent .

2 .  On January 27 ,  1969,  the Income Tax Bureau issued a

Statement of Deficiency imposing a penalty against petit ioner,

Fred Berger, equal to the amount of unpaid New York State with-

holding tax due from Trio Coat Co.e Inc. for the period from

JuIy 1, L967, through February 28, 1968, upon the grounds that

he was a person required to col lect, truthful ly account for and

pay over said tax and that he wil l ful ly fai led. to do so and

accord ingly  issued a Not ice of  Def ic iency in  the sum of  $245.80.

3.  Pet i t ioner ,  Fred Berger ,  was pres ident  o f  Tr io  Coat  Co. ,

Inc. during the period from July 1, L967, through February 28, 1968.

His signature was reguired on al l  corporate checks. He signed the

Employer's Semi-annual Return of New York State Personal Income Tax

Withheld for the second half of L967.

4. During the month of Februdrlr 1968, petit ioner, Fred Berger,

caused Trio Coat Co, r Inc. to turn over to the attorney for i ts

credi tors  customers checks payable to  i t  in  the sum of  $2,669.65.

He also caused the corporation to turn over the balance of i ts bank

account to said attorney. The attorney for the creditors advised

petit ioner that he would pay the corporationr s past due withholding

taxes out of the proceeds it  turned over to him.

5.  The at torney for  the credi tors  of  Tr io  Coat  Co. ,  Inc.

has not paid the New York State Withholding Taxes due from said

corporation for the period from JuIy 1, L967, to February 28, 1968.
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CONCLUSTONS OF LAW

A. That  Pet i t ioner ,  Fred Berger ,  Ers an of f icer  o f  Tr io  Coat

Co. ,  Inc.  was a person requi red.  to  co l lect ,  t ru thfu l ly  account  for

and pay over New York State withholding taxes due from said corpora-

t ion for the period from July 1, L967 through February 28, 1968 in

accordance with the meaning and intent of Sections 674 and 685 (1)

of the Tax Law.

B. That since petit ioner, Fred Bergier, wil l ful ly fai led to,

or  caused Tr io  Coat  Co. ,  Inc.  to  wi l l fu l ly  fa i l  to  co l lect ,  t ru thfu l ly

account for and pay over New York State withholdingr taxes due from

said corporation for the period from July 1, L967 through February 28,

1968, therefore a penalty eqr-ral to the total amount of the unpaid

withholding taxes was properly assessed against him in accordance with

the meaning and intent of Section 685 (g) of the Tax Law.

C. That the petit ion of Fred Berger is d.enied and the Notice

of  Def ic iency issued January 27,  L969 is  susta ined.

DATED: Albany, New York STATE TAX COMMISSION

Otrg.,of u, /?7/'

COMMISSI

SSIONER

COMMISS IONER


